[image: image1.jpg]A
7\

nd Power Authority





[DATE]
[NAME]
[TITLE]
[COMPANY]
[ADDRESS]
[ADDRESS]
Subject: [INSERT SUBJECT LINE]
Dear [NAME],
The Long Island Power Authority hereby confirms that it retained [COMPANY] (hereafter referred to as the “Consultant”), to provide [INSERT BRIEF DESCRIPTION OF SERVICES TO BE PROVIDED, EG “INTERNAL AUDIT CONSULTING”]  services to the Authority, and its wholly-owned subsidiary, the Long Island Lighting Company d/b/a LIPA (collectively referred to herein as the “Authority”), as described herein.  

Unless modified as provided herein, this contract shall begin on the date it is approved by the Office of the State Comptroller of the State of New York (the “Effective Date”)  and end on the fifth anniversary of the Effective Date, subject to the provisions of  Schedule A, Article III of this agreement.
The fees and disbursements paid to the Consultant under this Agreement shall not exceed $[XX]. Once the Consultant has reached fees and disbursements that total seventy-five percent of the not-to-exceed dollar amount the Consultant must notify the Authority in writing so that the Authority and the Consultant can discuss amending the contract to increase the not-to-exceed dollar amount.
The Consultant's engagement shall be subject to the provisions set forth in the Schedules annexed hereto entitled: 

· SCHEDULE A - GENERAL CONDITIONS APPLICABLE TO AUTHORITY CONSULTANT AGREEMENTS 

· SCHEDULE B – SCOPE OF SERVICES

· SCHEDULE C - INDIVIDUALS AVAILABLE FOR RENDERING CONSULTING SERVICES UNDER THIS CONTRACT

· SCHEDULE D - FEES FOR SERVICES 
· APPENDIX A – STANDARD CLAUSES FOR LIPA CONTRACTS

· APPENDIX B - PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN WITH RESPECT TO STATE CONTRACTS: REQUIREMENTS AND PROCEDURES
· SDVOB APPENDIX

The Consultant’s engagement was based, among other things, on representations and warranties and statements made by the Consultant [in its response to the Authority’s Request for Proposals, dated [DATE]].
The services shall include those defined in Schedule B and such other matters as may be requested from time-to-time by authorized representatives of the Authority, which include the Chairman of the Authority Board of Trustees, the Chief Executive Officer, the General Counsel, and the Chief Financial Officer. The Director of Internal Audit will serve as the Authority’s authorized representative, as set forth in Schedule A, Article I, Section 1.5 below. [designate here, or follow section 1.5]
Original billings should be submitted electronically  to the Authority's Accounts PayaBle department at accountspayable@lipower.org.
If the foregoing is acceptable to you, please so indicate by signing all three originals of this Agreement in the space provided below.

Sincerely,

[NAME]
[TITLE]
Enclosures
ACCEPTED BY:




STATE OF                          )

[COMPANY] 
 




COUNTY OF                      )
ss.:








On the       day of                 , 20__, before me 








personally came                              







to me known 

_____________________________________
to be the individual described in the foregoing

[Name and Title]




Agreement as                              of   [COMPANY], who being sworn did acknowledge that he/she executed same on behalf of [COMPANY] and that he/she was authorized to execute same on behalf of [COMPANY]







__________________________________








Notary Public

APPROVED BY:




APPROVED AS TO FORM:

Office of the State Comptroller


Office of the New York State Attorney General
________________________________

____________________________________

 Name






Name:

________________________________

_____________________________________

Title






Title

________________________________

______________________________________

Date






Date

SCHEDULE A

GENERAL CONDITIONS APPLICABLE TO AUTHORITY

CONSULTANT AGREEMENTS
ARTICLE I
RELATION OF CONSULTANT TO THE AUTHORITY
1.1
SUPERVISION BY THE AUTHORITY.  The services to be performed by Consultant under this Agreement shall be subject to the general supervision and direction of the Authority provided that neither the Authority's exercise nor failure to exercise such supervision and direction shall relieve the Consultant of any of its obligations or responsibilities for its acts or failure to act in regard to this Agreement.

1.2
CONSULTANT'S PERSONNEL.  The Consultant shall designate in writing to the Authority one individual, satisfactory to the Authority, who shall be responsible for coordinating all of the services to be rendered by the Consultant and who shall be the Authority's normal point of contact with the Consultant on matters relating to such services. Such individual shall be replaced upon the Authority's written request.  The designee shall not be replaced by the Consultant without the Authority's prior written consent.
1.3
APPROVAL OF SUBCONSULTANTS.  Except as provided for herein, the Consultant shall not employ, contract with or use the services of any consultant, special contractors, or other third parties (collectively "Subconsultant") in connection with the performance of its obligations under this Agreement without the prior written consent of the Authority.  The Consultant shall inform the Authority in writing of the name, service to be rendered, and compensation of the Subconsultant, and of any interest it may have in the Subconsultant.  Nothing in this clause shall prohibit or be construed to hinder, prevent or affect creditors, made pursuant to the statutes of the State of New York.  The Consultant may assign its right to receive payment without the Authority's prior written consent. 

1.4
CONSULTANT AS INDEPENDENT CONTRACTOR.  Notwithstanding any other provisions of this Agreement, the Consultant's status (and that of any Subconsultant) shall be that of an independent contractor and not that of an agent or employee of the Authority. Accordingly, neither the Consultant nor any Subconsultant shall hold itself out as, or claim to be acting in the capacity of, an employee or agent of the Authority. 

1.5    THE AUTHORITY'S REPRESENTATIVE.  To the extent not otherwise designated herein, the Authority will designate in writing to the Consultant an individual who will serve as the Authority's Representative and normal point of contact for the Consultant in regard to this Agreement and the Consultant's services and obligations hereunder.  The Authority may from time to time change this designation by written notification to the Consultant.

1.6
APPROVALS OR ACCEPTANCE BY THE AUTHORITY.  Whenever action is to be taken, or approval or acceptance given, by the Authority, such action, approval or acceptance shall be deemed to have been taken or given only if so taken or given by the Authority's Representative, by the official of the Authority who signed this Agreement on behalf of the Authority, or by another officer or employee of the Authority duly designated by such signing officer to represent the Authority in connection therewith.  The Authority shall notify the Consultant of the giving or withholding of each such approval or acceptance within a reasonable period of time.  The Authority's acceptance or approval of any specifications, drawings, plans, reports or other materials prepared by the Consultant hereunder shall in no way relieve the Consultant of responsibility for such materials.

1.7
CONFLICT-OF-INTEREST.  The Consultant represents that:

(a)
Members of the engagement team of the Consultant who have access to confidential information have not now acquired, and will not acquire, any interest, direct or indirect, present or prospective, in any facilities or utility systems to which the Consultant's work may relate or any real estate which may be the subject of the services provided under this Agreement or in the immediate vicinity thereof, and has not employed, and will not knowingly employ, in connection with work to be performed hereunder any person or entity having any such interest during the term of this Agreement.

(b)
No officer, employee, agent, or Trustee of the Authority shall be admitted to any share or part hereof or to any benefit to arise herefrom.

(c)
No officer, employee, agent, or Trustee of the Authority shall participate in any decision relating to this Agreement which affects his personal interest or the interests of any corporation, partnership, or association in which he is directly or indirectly interested; nor shall any officer, agent, Trustee, or employee of the Authority have any interest, direct or indirect, in this Agreement or the proceedings thereof.
(d)
For the term of the Agreement, Consultant’s representation of, services for and involvement with clients other than the Authority does not involve any conflict of interest with the Authority.  The Consultant shall not perform any new services for an existing client or engage a new client that would involve a potential conflict of interest with the Authority without receiving from the Authority a prior express written waiver of the conflict.
(e)
The Consultant shall cause, for the benefit of the Authority, every contract or agreement with any Subconsultant to include the representations contained in subsections (a), (b), (c) and (d) of this Section 1.7, as well as the representation that the Subconsultant does not now have any interest, direct or indirect, present or prospective, in the project to which the Consultant's work relates or the real estate which is the subject of the project, or in the immediate vicinity thereof, and has not employed, and will not knowingly employ, in connection with work to be performed hereunder any person or entity having any such interest during the term of this Agreement.  The Consultant will take such action in enforcing such provisions as the Authority may direct, or, at its opinion, assign such rights as it may have to the Authority for enforcement by the Authority.

1.8
NOTICE OF DELAYS.  The Consultant shall promptly give written notice to the Authority Representative of the occurrence of an event or action, the discovery of a condition or the failure of an event or action to occur or a condition to exist as anticipated, which may delay completion of the work (or extend the Completion Date). 
ARTICLE II

DOCUMENTS AND RECORDS

2.1
OWNERSHIP OF DOCUMENTS AND OTHER MATERIALS.  With the exception of software employed by Consultant, which is subject to licensing restrictions of the owner of such software (other than Consultant), all work product prepared by Consultant (or any Subconsultant) on behalf of the Authority, including but not limited to originals and negatives of all plans, drawings, reports, charts, programs, models, specimens, specifications, work papers, photographs and other documents or materials including drafts and reproduction copies thereof, shall be and remain the exclusive property of the Authority.  To the extent ownership in any work product does not automatically vest in the Authority, then the Consultant shall transfer and assign and shall use cause any subcontractor to transfer and assign, and Consultant does hereby assign all right, title and interest, (including all Intellectual Property rights) in and to such work product to the Authority.  The Consultant shall, and shall cause and subcontractor to execute all documents and take all actions requested by the Authority to transfer and otherwise assist the Authority to register and otherwise maintain and protect the Authority’s Intellectual Property rights in and to such work product anywhere in the world. The Authority shall have the right to publish, transfer, sell, license and use all or any part of the work product without payment of any additional royalty, charge, or other compensation to the Consultant.  Upon request of the Authority during any stage of the work, Consultant shall deliver all such materials to the Authority.  Notwithstanding the provisions of this Article II, the Authority and Consultant acknowledge that Consultant may, from time to time, receive materials from third parties under confidentiality agreements entered into for purposes of performance of services under this Agreement which may restrict the distribution of such materials to representatives of the Authority.  Such confidentiality agreements shall be honored by the Authority and Consultant.

Consultant may use data, software, design, utilities, tools, models, systems and other methodologies and know-how that Consultant owns or licences (“Materials”) in performing the services pursuant to this Agreement.  Notwithstanding the delivery of any work product, Consultant retains all intellecutual property rights in the Materials (including any improvements or knowledge developed while performing the services).
The Consultant agrees that it shall not publish, transfer, sell, license, or, except in connection with carrying out its obligations under this Agreement, use or reuse all or any part of the work product prepared on behalf of the Authority, including such reports and other documents which are not otherwise available in the public domain, including work papers, without the prior written approval of the Authority, except that the Consultant may retain copies of such reports and other documents for Consultant’s general reference during the engagement period.

2.2  CONFIDENTIAL / TRADE SECRET MATERIALS.  Confidential, trade secret or proprietary materials as defined by the laws of the State of New York must be clearly marked and identified as such upon submission.  If Consultant intends to seek an exemption from disclosure of these materials under Freedom of Information Law, Consultant must request the exemption in writing, setting forth the reasons for the claimed exemption, at the time of submission or as required to address requests for materials under Freedom of Information Law.  Acceptance of the claimed materials does not constitute a determination on the exemption request, which determination shall be made in accordance with statutory procedures.

2.3
MAINTENANCE OF RECORDS.  The Consultant shall, until seven (7) years after completion of its services hereunder or termination of this Agreement by the Authority, establish and maintain and shall require each Subconsultant to establish and maintain complete and accurate books, records, documents, accounts and other evidence directly pertinent to performance under this Agreement (hereinafter, collectively, "the Records") including, but not limited to: (a) complete and correct Records of time spent by Consultant (and Subconsultant) in the performance of its obligations under this Agreement, and (b) complete and correct Records relating to all out-of-pocket expenses incurred under this agreement, including, without limitation, accurate cost and accounting records specifically identifying the costs incurred by Consultant (and Subconsultant) in performing such obligations.  Said time records shall specify the dates and numbers of hours or portions thereof spent by Consultant (and Subconsultant) in performing its obligations hereunder. Consultant shall make all such Records available to the Authority or its authorized representatives for review and audit at all such reasonable times as the Authority shall from time to time request. Consultant shall submit substantiation of out-of-pocket expenses at the time of submission of Consultant invoices in accordance with Article V of this Agreement.

ARTICLE III

TERMINATION
3.1
DEFAULT BY CONSULTANT.  If any material representation made by the Consultant in this Agreement shall prove to be false or misleading in any material respect, or if the Consultant shall default in the timely performance of any of its obligations under this Agreement and such default shall continue for a period of three (3) days after written notice from the Authority specifying the occurrence, omission, or failure giving rise to such default, or if, in the opinion of the Authority, by reason of the nature of such default, such default cannot be cured within such three (3) day period, then if the Consultant shall not within such period commence with due diligence the curing of such default and thereafter prosecute and complete the curing of such default as promptly as possible, the Authority, in addition to any other remedies of claims it may have with respect to such representation or such default, may terminate this Agreement immediately upon oral or written notice to the Consultant.  In the event of such termination, the Authority, without waiving any such remedy or claims, will pay the Consultant for services satisfactorily performed prior to the effective date of cancellation.  Any reports, drawings, or other documents prepared for the Authority prior to the effective date of such cancellation shall be delivered to the Authority by the Consultant in accordance with Article II of this Agreement.

3.2    OPTIONAL TERMINATION BY THE AUTHORITY.  The Authority at any time, in its sole discretion, may terminate this Agreement, or postpone or delay all or any part of the Agreement, upon written notice to the Consultant.  In the event of such termination, postponement, or delay, the Authority shall pay the Consultant for professional time and out-of-pocket expenses incurred by the Consultant to the date notice of such action is received by the Consultant.  Consultant agrees to cause any agreement or contract entered into by Consultant with any Subconsultant to provide for an optional termination by Consultant similar to the provisions of this Section 3.2.

The Authority also reserves the right to terminate this contract in the event it is found that the certification filed by Consultant in accordance with New York State Finance Law § 139-k was intentionally false or intentionally incomplete.  Upon such finding, the Authority may exercise its termination right by providing written notification to the Consultant in accordance with this Section 3.2.  
In addition, Consultant may terminate this Agreement, or any particular services defined herein,

immediately upon written notice to the Authority if  Consultant reasonably determines that it can no

longer provide the services in accordance with applicable law or professional obligations.
ARTICLE IV
OTHER  CONTRACT PROVISIONS
4.1
NO WAIVER.  No failure by the Authority to insist upon the strict performance of any term or condition of this Agreement, or to exercise any right or remedy consequent upon a breach thereof, and no acceptance of full or partial performance during the continuance of any such breach, shall constitute a waiver of any such breach or such term or condition.  No term or condition of this Agreement to be performed or complied with by Consultant, and no breach thereof, shall be waived, altered, or modified except by a written instrument executed by the Authority.  No waiver of any breach shall affect or alter this Agreement but each and every term and condition of this Agreement shall continue in full force and effect with respect to any other then existing or subsequent breach thereof.

4.2
WARRANTY.  Consultant represents that it is appropriately experienced, properly qualified, equipped and organized to perform the services stipulated under this Agreement.  Consultant warrants that its services pursuant to this Agreement will be performed in accordance with professional standards and laws applicable to the services provided under this Agreement including, as applicable, the American Institute of Certifed Public Accountants standards and the International Standards for the Professional Practice of Internal Auditing. t.  If it is determined by the Authority that the Consultant’s services fail to conform to these warrantees or the requirements of this Agreement, Consultant agrees that it will at its own expense correct any deficiencies that result from Consultant's failure to perform in accordance with the foregoing standards and this Agreement.  Notification of Consultant by the Authority for the identified deficiencies shall be provided in writing within twelve (12) months of completion of the engagement covered by this Agreement.

4.3
ASSIGNMENT BY THE AUTHORITY.  The Authority may transfer and assign any and all of its rights and obligations under this Agreement, including transferring and assigning its rights to the Consultant's performance of any portion of the services provided for herein, together with the Authority's obligations and rights pertaining to such portion of services, to any partnership, firm, corporation, governmental agency, or department or other entity which the Authority determines has undertaken or will undertake any part of the Agreement.  The Authority shall give the Consultant written notice of any such transfer and assignment.  Such transfer and assignment shall relieve the Authority of all further liability or obligations hereunder.

4.4   CONFIDENTIALITY.  Consultant hereby agrees that all data, recommendations, reports, and other materials developed or shared by the Authority in the course of this agreement are strictly confidential between Consultant and the Authority and Consultant may not at any time reveal or disclose such data, recommendations, or reports in whole or in part to any third party without first obtaining permission from the Authority.  Notwithstanding the preceding sentence, Consultant shall cooperate fully with such third parties as the Authority may designate by written request.  Such cooperation shall include making available to such parties, data, information, and reports used or developed by Consultant in connection with this agreement.

4.5  CONSULTANT TO OBTAIN PERMITS, ETC.  Except as otherwise instructed in writing by the Authority, the Consultant shall obtain and comply with all legally required licenses, consents, approvals, orders, authorizations, permits, restrictions, declarations, and filings required to be obtained by the Authority or the Consultant in connection with this Agreement.
4.6  INDEMNIFICATION.  In addition to any liability or obligation of the Consultant to the Authority that may exist under this Agreement, or by statute or otherwise, Consultant shall indemnify, defend and hold the Authority, and its agents, trustees, directors, officers, employees, affiliates, subcontractors, successors and assigns harmless from and against any and all third party claims and resulting losses, demands, suits, actions, proceedings, costs, damages, judgments, liens, interest, penalties or expenses of whatever form or nature, including, without limitation, attorneys’ fees and other costs of legal defense and of investigating any proceeding commenced or threatened, whether direct or indirect, as a result of, arising out of, or relating to the negligent acts, errors, or omissions, whether active or passive, by the Consultant, its directors, officers, agents, or employees in performing the services under this Agreement for which Consultant is determined to be legally liable.

The Consultant agrees that this Section 4.6 shall survive the expiration or earlier termination of this Agreement, and that Consultant’s obligations under this Section 4.6 shall not be limited by any specifications herein of required insurance coverage.

4.6.1
  The Authority shall indemnify, and hold Consultant, and its agents, directors, officers, and employees harmless from and against any and all third party claims and resulting losses, demands, suits, actions, proceedings, costs, damages, judgments, liens, interest, penalties or expenses, including, but not limited to, reasonable attorney's fees resulting from the negligent acts, errors, or omissions by the Authority, its trustees, directors, officers, agents or employees for which the Authority is determined to be legally liable.  Losses, claims, demands, suits, actions, proceedings, costs, damages, judgments, liens, interest, penalties or expenses of whatever form or nature resulting from the negligent acts, errors, or omissions, whether active or passive, by Consultant, its directors, officers, agents, employees, or by others are excluded from the Authority's obligation pursuant to this paragraph.
4.6.2
 Nothing in this Agreement shall be construed to create a duty to any standard of care with reference to, or any liability to, any person not a party to, this Agreement.

4.6.3 Neither the Authority nor Consultant shall be liable for incidental, special, punitive or consequential damages.
4.6.4 Either the Consultant’s or the Authority’s liability for damages under this agreement shall not exceed 100% of the fees paid by the Authority to Consultant under this Agreement over the twelve months immediately preceding such liability arising hereunder. 
4.7
RELEASE AND DISCHARGE.  Simultaneously with request for final payment hereunder, Consultant shall execute and deliver to the Authority an instrument releasing the Authority of and from any and all claims, demands, and liabilities whatsoever of every name and nature both at law and in equity arising from, growing out of, or in any way connected with this Agreement; provided that such instrument shall not release the Authority from its obligations to indemnify Consultant pursuant to Sections 4.6.  A copy of such release is annexed hereto and made a part hereof.

4.8
ENTIRE AGREEMENT/AMENDMENT.  This Agreement constitutes the entire Agreement between the parties hereto and no statement, promise, condition, understanding, inducement, or representation, oral or written, expressed or implied, which is not contained herein shall be binding or valid and this Agreement shall not be changed, modified, or altered in any manner except by an instrument in writing executed by the parties hereto.

ARTICLE V

BILLING POLICY
5.1
REIMBURSEMENT.  The Consultant is required to submit detailed documentation in support of Consultant's request for reimbursement.  All invoices and their accompanying documentation must be forwarded to:

accountspayable@lipower.org
5.2
INVOICES.  Invoices should be submitted no more than monthly, and must be made on the Consultant's own invoice forms or letterhead.  All invoices must include the Authority's contract and project numbers, if any.  Consultant should also include its federal identification number with the first invoice. Payment for invoices submitted by the Contractor or Consultant shall only be rendered electronically via CTX unless payment by paper check is expressly authorized by the Authority. Such electronic payment shall be made in accordance with ordinary Authority procedures and practices.  Contractor/consultant acknowledges that it will not receive payment on any invoices submitted under this Contract if it does not comply with the Authority’s electronic payment policy, except where the Authority has expressly authorized payment by check.
5.3
OVERTIME.  The Authority expects that all work on its behalf will be performed during the normal working day.  Overtime (including secretarial overtime) will not be paid unless warranted by extraordinary circumstance evidenced by the Authority's prior written approval.  No overtime approval will be granted unless the work performed on Authority matters extended beyond an 8 hour period on any given day.
5.4
TRAVEL TIME.  Out-of-town travel may be required to perform work in accordance with this Agreement.  When such travel time does occur on the Authority's behalf, the Authority will compensate for time in transit, when and only to the extent that work is done for the Authority during such time in transit.  Consultant must demonstrate to the Authority’s satisfaction, any such claim for reimbursement.  Time away from home or the office which is not spent performing consulting services for the Authority will not be compensated.  
5.5
TRAVEL, FOOD, LODGING.  All reasonable travel, food, and lodging expenses associated with the provision of service hereunder, excluding automobile mileage, shall be billed at cost and evidenced by a receipt.  Lodging and meals shall be reimbursed in accordance with regulations established by the U.S. General Services Administration and shall not exceed applicable per diems set by the GSA for Nassau County, New York. LIPA does not reimburse for alcoholic beverages. Automobile mileage shall be billed in accordance with current rates as stipulated in the U.S. Federal Acquisition Regulations. 
5.6 
PRINTING, XEROXING, ETC. (a)
Internal printing or xeroxing resulting from the Authority activities, including routine photocopying for news releases, media alerts and copy drafts are included in the retainer.

(b)
Outside printing shall be reimbursed at cost.

5.7
TELEPHONE, TELEFAX, ETC.  Local telephone calls and faxes are included in the retainer.  All other calls and telefaxes made on behalf of the Authority are reimbursable, and only at cost as evidenced by a receipt. 

5.8
POSTAGE, EXPEDITED MAIL, ETC.  Only postage (including charges for expedited service and courier services) to the Authority or made on behalf of the Authority is reimbursable, and only at cost as evidenced by a receipt.

5.9
EQUIPMENT, SUPPLIES.  Where the Agreement allows reimbursement for equipment and supplies, insurance or similar items, the Consultant must supply the following detailed documentation:

(a)
Receipts of supplier's invoices for costs of commodities, equipment and supplies, insurance and other items.  Invoices must show quantity, description and price (less applicable discounts and purchasing agent's commission).

(b)
Title to all equipment paid for by the Authority pursuant to this Agreement is vested in the Authority.  The Authority has the option of claiming any or all of such equipment.

5.10
OTHER MISCELLANEOUS EXPENSES.  All other expenses not specifically mentioned herein are not reimbursable and should be considered part of Consultant's overhead cost.

5.11
NON-REIMBURSABLES.

(a)
Flight insurance.

(b)
Valet Services (except five or more consecutive days).

(c)
Personal expenses of any type.

(d)
Expenses paid for the Authority employees.

(e)
Travel to any Authority office to "deliver vouchers or pick up check."
(f)   Alcoholic beverages.
5.12
GENERAL.

(a)
All receipts must be legible.  Illegible receipts will not be reimbursed.

(b)
Whenever possible original receipts should be presented for reimbursement.

(c)
The Authority is a corporate municipal instrumentality and as such is exempt from all sales and usage taxes within New York State.  A copy of the Authority's certificate of tax exemption may be obtained by writing to the Authority.

(d)  All requests for meal reimbursement must be limited to Consultant’s employees and fully supported by a restaurant receipt detailing food and beverage charges (credit card advices  and credit card statements are not acceptable), along with a full explanation of the business purpose, identifying all attendees (name, title, and affiliation).  Meal reimbursements will be limited to $65 per day per person, when a consultant is away from home on overnight travel on LIPA related business, excluding tips.  Reimbursements for tips are limited to a maximum of 15%
At any time or times until six years after completion of Consultant's services or earlier termination of this Agreement by the Authority, the Authority may have the vouchers and statements of cost audited.  Each payment theretofore made shall be subject to reduction for amounts included in the related voucher which are found by the Authority on the basis of such audit, not to constitute allowable cost.  Any such payment may be reduced for overpayments, or increased for underpayments, as the case may be.

ARTICLE VI
INSURANCE
6.1
CONSULTANT’S INSURANCE. Consultant shall maintain in effect at its own expense employer's liability insurance as follows: one million dollars ($1,000,000) of comprehensive general liability insurance (bodily injury and property damage), five-hundred thousand dollars ($500,000) of comprehensive automobile liability insurance (bodily injury and property damage) with respect to Consultant's employees and vehicles assigned to the prosecution of work under this Agreement.  If Consultant does not maintain comprehensive automobile liability insurance on behalf of its employees, Consultant may provide the Authority with proof that Consultant’s employees who are assigned to the prosecution of work under this Agreement maintain such comprehensive automobile liability insurance individually.  Consultant shall also maintain at its own expense one million dollars ($1,000,000) of professional liability insurance.

6.1.1
Consultant shall obtain and thereafter maintain in effect, if available, such additional insurance as may be requested in writing by the Authority, the cost of which will be reimbursed by the Authority.

6.2
SUBCONSULTANT'S INSURANCE.  Consultant shall require each of its Subconsultants to carry the following insurance to the extent stated.

6.2.1
Comprehensive General Liability and Property Damage Insurance in an amount not less than five-hundred thousand dollars ($500,000) combined single limit for both Bodily Injury and Property Damage.

6.2.2
Automobile Liability and Property Damage Insurance in an amount not less than two-hundred and fifty thousand dollars ($250,000) combined single limit for both Bodily Injury and Property Damage.

6.3
CERTIFICATES OF INSURANCE.  Certificates of Insurance for all of the aforementioned coverage shall be provided to the Authority upon execution of this Agreement.

ARTICLE VII
MISCELLANEOUS
7.1
SUCCESSORS IN INTEREST.  This Agreement shall be binding on, and inure to the benefit of, each party's successors in interest, including their heirs, legatees, assignees, and legal representatives.

7.2
SEVERAL OBLIGATIONS.  Except where specifically stated in this Agreement to be otherwise, the duties, obligations, and liabilities of the parties are intended to be several and not joint or collective.  Nothing contained in this Agreement shall be construed to create an association, trust, partnership, or joint venture or impose a trust or partnership duty, obligation, or liability on or with regard to either party.  Each party shall be individually and severally liable for its own obligations under this Agreement.

7.3
ATTORNEY'S FEES.  In any dispute between the parties arising out of this Agreement or the performance thereof, the prevailing party shall be entitled to any reasonable attorney's fees and disbursements, in addition to any other relief to which that party may be entitled.  This provision shall be construed as applicable to the entire Agreement.

7.4
SEVERABILITY.  If any of the provisions of this Agreement are found or deemed by a court of competent jurisdiction to be invalid or unenforceable, they shall be considered severable from the remainder of this Agreement and shall not cause the remainder to be invalid or unenforceable.

7.5
NOTICES.  

(a) Any notice, demand, information, invoice, report, or item otherwise required, authorized, or provided for in this Agreement, unless otherwise specified herein, shall be deemed properly given if delivered in person or sent by United States Mail, First Class postage prepaid:
To Consultant:


[NAME]
[TITLE]
[COMPANY
[ADDRESS]
[ADDRESS]
To the Authority:

[TITLE]

Long Island Power Authority


333 Earle Ovington Blvd., Suite 403


Uniondale, New York 11553

(b)
All notices shall be deemed effective upon receipt by the party to whom such notice is given.

SCHEDULE B

SCOPE OF SERVICES

The Consultant shall perform the Services, as follows:
[INSERT DESCRIPTION OF SCOPE OF SERVICES]
SCHEDULE C

INDIVIDUALS AVAILABLE FOR RENDERING CONSULTING SERVICES

The following individuals may provide consulting services under this Agreement. When necessary, Consultant may utilize other personnel although this Schedule C sets forth those persons primarily responsible, in accordance with Article I of Schedule A of this Agreement.

Individuals






Position Title
[INSERT]






[INSERT]
SCHEDULE D

FEES FOR SERVICES

The Authority shall compensate the Consultant for work performed in accordance with the Scope of Services described in Schedule B of this Agreement as follows: 
Title




Hourly Rate

[INSERT]



$[XX]
Any rate increase for years three through five of the contract, if applicable, shall not exceed the lesser of five (5%) percent or the percent increase in the “National Consumer Price Index for All Urban Consumers (CPI-U)”, as published by the U.S. Department of Labor, Bureau of Labor Statistics, Washington D.C. 20212, for each of the previous contract years (years 2, 3 and 4). The Proposer has the sole responsibility to submit to the Authority a service rate adjustment request thirty (30) days prior to the effective date of the price increase, providing a copy of the index and other supporting documentation necessary to support the request. Any rate increase will be granted at the Authority’s sole discretion.
The proposed hourly billing rates shall be inclusive of all auxiliary costs, such as printing, copying, secretarial, typing, program entry, etc. In addition, for resources provided to the Authority within a 100- mile radius of the Authority’s Offices, the hourly billing rates shall be inclusive of expenses for travel, meals and lodging. Reimbursement of travel, meals and lodging costs will be provided by the Authority in accordance with the GSA rates for Nassau and Suffolk Counties if the resource is located outside a 100- mile radius of the Authority’s Offices. Proposers are advised that consultants will not be reimbursed by the Authority for “commuting time”- time spent getting to and from the “work site”. All of the above costs, if applicable, will need to be factored into the proposed hourly billing rates.
APPENDIX A

STANDARD CLAUSES FOR LIPA CONTRACTS

For the purposes of this Appendix A, the Long Island Power Authority and its operating subsidiary the Long Island Lighting Company d/b/a LIPA are hereinafter referred to as "LIPA."  

The parties to the attached contract, license, lease, amendment or other agreement of any kind (hereinafter, “the contract” or “this contract”) agree to be bound by the following clauses which are hereby made a part of the contract (the word “Contractor” herein refers to any party other than LIPA, whether a contractor, consultant, licensor, licensee, lessor, lessee or other party):

Non-Assignment Clause.  In accordance with Section 138 of the State Finance Law, this contract may not be assigned by Contractor or its right, title or interest therein assigned, transferred, conveyed, sublet or otherwise disposed of without the previous consent, in writing, of LIPA, and any attempts to assign the contract without LIPA’s written consent are null and void.  Contractor may, however, assign its right to receive payment without LIPA’s prior written consent unless this contract concerns Certificates of Participation pursuant to Article 5-A of the State Finance Law.

Comptroller’s Approval.  In accordance with Section 112 of the New York State Finance Law (the “State Finance Law”), this Agreement shall not be valid, effective or binding upon LIPA until it has been approved by the State Comptroller and filed in his office.

Worker’s Compensation Benefits. In accordance with Section 142 of the State Finance Law, this Agreement shall be void and of no force and effect unless Contractor provides and maintains coverage during the life of this Agreement for the benefit of such employees as are required to be covered by the provisions of the Workers’ Compensation Law.

Non-Discrimination Requirements.  In accordance with Article 15 of the Executive Law (also known as the Human Rights Law) and all other New York State and Federal statutory and constitutional non–discrimination provisions, Contractor shall not discriminate against any employee or applicant for employment because of race, creed, color, sex (including gender identity or expression), national origin, age, disability, marital status, sexual orientation, genetic predisposition or carrier status. Furthermore, in accordance with Article 220-e of the New York Labor Law, and to the extent that this Agreement shall be performed within the State of New York, Contractor agrees that neither it nor its subcontractors shall, by reason of race, creed, color, disability, sex, national origin, sexual orientation, genetic predisposition or carrier status; (a) discriminate in hiring against any New York State citizen who is qualified and available to perform the work; or (b) discriminate against or intimidate any employee for the performance of work under this Agreement.
New York State Executive Order No. 177 (Prohibiting State Contracts With Entities That Support Discrimination)  Certification. The New York State Human Rights Law, Article 15 of the Executive Law, prohibits discrimination and harassment based on age, race, creed, color, national origin, sex, pregnancy or pregnancy-related conditions, sexual orientation, gender identity, disability, marital status, familial status, domestic violence victim status, prior arrest or conviction record, military status or predisposing genetic characteristics. 

The Human Rights Law may also require reasonable accommodation for persons with disabilities and pregnancy-related conditions. A reasonable accommodation is an adjustment to a job or work environment that enables a person with a disability to perform the essential functions of a job in a reasonable manner. The Human Rights Law may also require reasonable accommodation in employment on the basis of Sabbath observance or religious practices. 

Generally, the Human Rights Law applies to: 

· all employers of four or more people, employment agencies, labor organizations and apprenticeship training programs in all instances of discrimination or harassment; 

· employers with fewer than four employees in all cases involving sexual harassment; and, 

· any employer of domestic workers in cases involving sexual harassment or harassment based on gender, race, religion or national origin. 

In accordance with Executive Order No. 177, the Bidder hereby certifies that it does not have institutional policies or practices that fail to address the harassment and discrimination of individuals on the basis of their age, race, creed, color, national origin, sex, sexual orientation, gender identity, disability, marital status, military status, or other protected status under the Human Rights Law. 

Executive Order No. 177 and this certification do not affect institutional policies or practices that are protected by existing law, including but not limited to the First Amendment of the United States Constitution, Article 1, Section 3 of the New York State Constitution, and Section 296(11) of the New York State Human Rights Law. 

Wage and Hours Provisions.  If this is a public work contract covered by Article 8 of the Labor Law or a building service contract covered by Article 9 thereof, neither Contractor’s employees nor the employees of its subcontractors may be required or permitted to work more than the number of hours or days stated in said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing wage and supplement schedules issued by the State Labor Department.  Furthermore, Contractor and its subcontractors must pay at least the prevailing wage rate and pay or provide the prevailing supplements, including the premium rates for overtime pay, as determined by the State Labor Department in accordance with the Labor Law and shall comply with all requirements set forth in Article 8 or Article 9 of the Labor Law whichever Article applies.

Non-Collusive Bidding Certification.  In accordance with Section 2878 of the Public Authorities Law, if this contract was awarded based upon the submission of bids, Contractor warrants, under penalty of perjury, that its bid was arrived at independently and without collusion aimed at restricting competition.  Contractor further warrants that, at the time Contractor submitted its bid, an authorized and responsible person executed and delivered to LIPA a non-collusive bidding certification on Contractor’s behalf.

International Boycott Prohibition.  In accordance with Section 220-f of the Labor Law and Section 139-h of the State Finance Law, if this contract exceeds $5,000, Contractor agrees, as a material condition of the contract, that neither Contractor nor any substantially owned or affiliated person, firm, partnership or corporation has participated, is participating, or shall participate in an international boycott in violation of the federal Export Administration Act of 1979 (50 USC app. Sections 2401 et seq.) or regulations thereunder.  If such Contractor, or any of the aforesaid affiliates of Contractor, is convicted or is otherwise found to have violated said laws or regulations upon the final determination of the United States Commerce Department or any other appropriate agency of the United States subsequent to the contract’s execution, such contract, amendment or modification thereto shall be rendered forfeit and void.  Contractor shall so notify the State Comptroller within five (5) business days of such conviction, determination or disposition of appeal (2NYCRR 105.4).

Set-Off Rights.  LIPA shall have all of its common law, equitable and statutory rights of set-off.  These rights shall include, but not be limited to, LIPA’s option to withhold for the purposes of set-off any moneys due to Contractor under this contract up to any amounts due and owing to LIPA with regard to this contract, any other contract with LIPA, including any contract for a term commencing prior to the term of this contract, plus any amounts due and owing to LIPA for any other reason including, without limitation, tax delinquencies, fee delinquencies or monetary penalties relative thereto.  LIPA shall exercise its set-off rights in accordance with normal State practices including, in cases of set-off pursuant to an audit, the finalization of such audit by LIPA, its representatives, or the State Comptroller.

Records.  Contractor shall establish and maintain complete and accurate books, records, documents, accounts and other evidence directly pertinent to performance under this contract (hereinafter, collectively, “the Records”).  The Records must be kept for six (6) years following the expiration or earlier termination of the contract. The State Comptroller, the Attorney General and any other person or entity authorized to conduct an examination, as well as the agency or agencies involved in this contract, shall have access to the Records during normal business hours at an office of Contractor within the State of New York or, if no such office is available, at a mutually agreeable and reasonable venue within the State, for the term specified above for the purposes of inspection, auditing and copying. LIPA shall take reasonable steps to protect from public disclosure any of the Records which are exempt from disclosure under Section 87 of the Public Officers Law (the “Statute”) provided that: (i) Contractor shall timely inform LIPA in writing, that said records should not be disclosed; and (ii) said records shall be sufficiently identified; and (iii) designation of said records as exempt under the Statute is reasonable. Nothing contained herein shall diminish, or in any way adversely affect, the State’s right to discovery in any pending or future litigation.

Disclosure of LIPA Records or Information.  If any third party requests that Contractor disclose LIPA records or information, as defined in subdivision 4 of section 86 of the Public Officers Law, to the extent permitted by law, Contractor shall notify LIPA of such request and LIPA shall determine, in accordance with Chapter 39 of the Laws of 2010, whether such LIPA records or information may be disclosed.  

Equal Employment For Minorities and Women.  In accordance with Section 312 of the New York Executive Law: (i) Contractor shall not discriminate against employees or applicants for employment because of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status and shall undertake or continue existing programs of affirmative action to ensure that minority group members and women are afforded equal employment opportunities without discrimination. Affirmative action shall mean recruitment, employment, job assignment, promotion, upgradings, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation; (ii) at the request of LIPA, Contractor shall request each employment agency, labor union, or authorized representative of workers with which it has a collective bargaining or other agreement or understanding, to furnish a written statement that such employment agency, labor union or representative will not discriminate on the basis of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status and that such union or representative will affirmatively cooperate in the implementation of Contractor’s obligations herein; and (iii) Contractor shall state, in all solicitations or advertisements for employees, that, in the performance of this Agreement, all qualified applicants will be afforded equal employment opportunities without discrimination because of race, creed, color, national origin, sex, age, disability, marital status, sexual orientation, genetic predisposition or carrier status.  Contractor shall include the provisions of (i), (ii) and (iii) above, in every subcontract over twenty–five thousand dollars ($25,000.00) for the construction, demolition, replacement, major repair, renovation, planning or design of real property and improvements thereon (the “Work”) except where the Work is for the beneficial use of Contractor.

Minority and Women-Owned Business Enterprises.  It is the policy of the Authority to provide Minority and Women-Owned Business Enterprises (M/WBEs) the greatest practicable opportunity to participate in the Authority’s contracting activity for the procurement of goods and services.  To effectuate this policy, Contractor shall comply with the provisions of this Schedule A and the provisions of Article 15-A of the New York Executive Law.  The Contractor will employ good faith efforts to achieve the below-stated M/WBE Goals set for this contract, and will cooperate in any efforts of the Authority, or any government agency which may have jurisdiction, to monitor and assist Contractor’s compliance with the Authority’s M/WBE program.

Minority-Owned Business Enterprise (MBE) Subcontracting 15%
Women-Owned Business Enterprise (WBE) Subcontracting Goal       15%
Waivers shall only be considered in accordance with the provisions of Article 15-A of the Executive Law.  

To help in complying, Contractor may inspect the current New York State Certification Directory of Minority and Women Owned Businesses, prepared for use by state agencies and contractors in complying with Executive law Article 15-A, (the Directory) at the same location where the Authority’s bid document or request for proposals may be obtained or inspected and also at the Authority’s office at 333 Earle Ovington Boulevard, Suite 403, Uniondale, NY 11553.  In addition, printed or electronic copies of the Directory may be purchased from the New York State Department of Economic Development, Minority and Women’s Business Division.

If requested, Contractor shall submit within ten (10) days of such request, a complete Utilization Plan, which shall include identification of the M/WBEs which the Contractor intends to use; the dollar amount of business with each such M/WBE; the Contract Scope of Work which the Contractor intends to have performed by such M/WBEs; and the commencement and end dates of such performance.  The Authority will review the plan and, within twenty (20) days of its receipt, issue a written acceptance of the plan or comments on deficiencies in the plan.

The Contractor shall include in each Subcontract, in such a manner that the provisions will be binding upon each Subcontractor, all of the provisions herein including those requiring Subcontractors to make a good faith effort to solicit participation by M/WBEs.

If requested, the Contractor shall submit monthly compliance reports regarding its M/WBE utilization activity.  Reports are due on the first business day of each month, beginning thirty (30) days after Contract award.

The Contractor shall not use the requirements of this section to discriminate against any qualified company or group of companies.

Conflicting Terms.  In the event of a conflict between the terms of the contract (including any and all attachments thereto and amendments thereof) and the terms of this Appendix A, the terms of this Appendix A shall control.

Governing Law.  This contract shall be governed by the laws of the State of New York except where the Federal supremacy clause requires otherwise.

Late Payment.  Timeliness of payment and any interest to be paid to Contractor for late payment shall be governed by Section 2880 of the Public Authorities Law and the guidelines adopted by LIPA thereto.

Prohibition on Purchase of Tropical Hardwoods.  Contractor certifies and warrants that all wood products to be used under this contract award will be in accordance with, but not limited to, the specifications and provisions of State Finance Law §165 (Use of Tropical Hardwoods) which prohibits purchase and use of tropical hardwoods, unless specifically exempted, by the State or any governmental agency or political subdivision or public benefit corporation.  Qualification for an exemption under this law will be the responsibility of Contractor to establish to meet with the approval of the State.  In addition, when any portion of this contract involving the use of woods, whether supply or installation, is to be performed by any subcontractor, Contractor will indicate and certify in the submitted bid proposal that the subcontractor has been informed and is in compliance with specifications and provisions regarding use of tropical hardwoods as detailed in §165 State Finance Law. Any such use must meet with the approval of the State; otherwise, the bid may not be considered responsive. Under bidder certifications, proof of qualification for exemption will be the responsibility of Contractor to meet with the approval of the State.

Macbride Fair Employment Principles.  In accordance with the MacBride Fair Employment Principles (Chapter 807 of the New York Laws of 1992), Contractor hereby stipulates that Contractor either (i) has no business operations in Northern Ireland, or (ii) shall take lawful steps in good faith to conduct any business operations in Northern Ireland in accordance with the MacBride Fair Employment Principles (as described in Article 165 of, the New York State Finance Law), and shall permit independent monitoring of compliance with such principles.

Omnibus Procurement Act of 1992.  It is the policy of New York State to maximize opportunities for the participation of New York State business enterprises, including minority and women-owned business enterprises as bidders, subcontractors and suppliers on its procurement contracts. Information on the availability of New York State subcontractors and suppliers is available from:

NYS Department of Economic Development

Division for Small Business

One Commerce Plaza

Albany, New York 12245

A directory of certified minority and women–owned business enterprises is available from:

NYS Department of Economic Development

Minority and Women’s Business Development Division

One Commerce Plaza

Albany, New York 12245

The Omnibus Procurement Act of 1992 requires that by signing this Agreement, Contractor certifies that:


(a)
Contractor has made commercially reasonable efforts to encourage the participation of New York State Business Enterprises as suppliers and subcontractors, including certified minority and woman–owned business enterprises, on this Project, and has retained the documentation of these efforts to be provided upon request to the State; 


(b)
Contractor has complied with the Federal Equal Opportunity Act of 1972 (P.L. 92–261), as amended; and 


(c)
Contractor agrees to make commercially reasonable efforts to provide notification to New York State residents of employment opportunities on this Project through listing any such positions with the Job Service Division of the New York State Department of Labor, or providing such notification in such manner as is consistent with existing collective bargaining contracts or agreements.  Contractor agrees to document these efforts and to provide said documentation to the State upon request. 


(d)
 Contractor acknowledges that the State may seek to obtain offset credits from foreign countries as a result of this contract and agrees to cooperate with the State in these efforts.

Reciprocity and Sanctions Provisions.  Contractor is hereby notified that if its principal place of business is located in a state that penalizes New York State vendors, and if the goods or services it offers are substantially produced or performed outside New York State, the Omnibus Procurement Act 1994 amendments (Chapter 684, Laws of 1994) require that Contractor be denied contracts which it would otherwise obtain.

Purchases of Apparel.  In accordance with State Finance Law 162 (4-a), LIPA shall not purchase any apparel from any Contractor unable or unwilling to certify that: (i) such apparel was manufactured in compliance with all applicable labor and occupational safety laws, including, but not limited to, child labor laws, wage and hours laws and workplace safety laws, and (ii) Contractor will supply, with its bid (or, if not a bid situation, prior to or at the time of signing a contract with LIPA), if known, the names and addresses of each subcontractor and a list of all manufacturing plants to be utilized by the bidder.

Contractor Affirmation of Compliance and Certification of Disclosure. Contractor  affirms that it understands and agrees to comply with the procedures of the Governmental Entity relative to permissible contacts as required by the State Finance Law § 139-j (3) and § 139-j (6)(b).  Furthermore, Contractor certifies that the information disclosed pursuant to State Finance Law § 139-k (5) is complete true and accurate.

Optional Termination By The Authority.  LIPA reserves the right to terminate this contract in the event it is found that the certification filed by Contractor in accordance with New York State Finance Law § 139-k was intentionally false or intentionally incomplete. Upon such finding, LIPA may exercise its termination right by providing written notification to Contractor in accordance with the written notification terms of the contract.

Contingent Fees.  Contractor hereby certifies and agrees that (a) Contractor has not employed or retained and will not employ or retain any individual or entity for the purpose of soliciting or securing any LIPA contract or any amendment or modification thereto pursuant to any agreement or understanding for receipt of any form of compensation which in whole or in part is contingent or dependent upon the award of any such contract or any amendment or modification thereto; and (b) Contractor will not seek or be paid an additional fee that is contingent or dependent upon the completion of a transaction by LIPA.

Nonpublic Personal Information. Contractor shall comply with the provisions of the New York State Information Security Breach and Notification Act (General Business Law Section 899-aa; State Technology Law Section 208). Contractor shall be liable for the costs associated with such breach if caused by Contractor’s negligent or willful acts or omissions, or the negligent or willful acts or omissions of the Contractor’s agents, officers, employees or subcontractors.

Iran Divestment Act Certification. Contractor certifies under penalty of perjury, that to the best of its knowledge and belief that it is not on the list created pursuant to paragraph (b) of subdivision 3 of Section 165‑a of the State Finance Law.  In addition, Contractor agrees that no person on the list created pursuant to paragraph (b) of subdivision 3 of Section 165‑a of the State Finance Law will be utilized as a subcontractor on this contract.

Sexual Harassment Prevention Certification. In accordance with New York State Finance Law Section 139-L, Contractor certifies that: “By submission of this bid, each bidder and each person signing on behalf of any bidder certifies, and in the case of a joint bid each party thereto certifies as to its own organization, under penalty of perjury, that the bidder has and has implemented a written policy addressing sexual harassment prevention in the workplace and provides annual sexual harassment prevention training to all of its employees. Such policy shall, at a minimum, meet the requirements of” New York State Labor Law Section 201-g.
APPENDIX B

PARTICIPATION BY MINORITY-AND WOMEN-OWNED BUSINESS ENTERPRISES:

REQUIREMENTS AND PROCEDURES 

I. General Provisions

A. The Authority is required to implement the provisions of New York State Executive Law Article 15-A and 5 NYCRR Parts 142-144 (“MWBE Regulations”) for all contracts as defined therein, with a value (1) in excess of $25,000 for labor, services, equipment, materials, or any combination of the foregoing or (2) in excess of $100,000 for real property renovations and construction.  

B. The Contractor agrees, in addition to any other nondiscrimination provision of this Agreement and at no additional cost to the Authority, to fully comply and cooperate with the Authority in the implementation of New York State Executive Law Article 15-A.  These requirements include equal employment opportunities for minority group members and women (“EEO”) and contracting opportunities for certified minority and women-owned business enterprises (“MWBEs”).  Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements. These provisions shall be deemed supplementary to, and not in lieu of, the nondiscrimination provisions required by New York State Executive Law Article 15 (the “Human Rights Law”) or other applicable federal, state or local laws.

C. Failure to comply with all of the requirements herein may result in a finding of non-responsiveness, non-responsibility and/or a breach of contract, leading to the withholding of funds or such other actions, liquidated damages pursuant to subsection VII of this Appendix or enforcement proceedings as allowed by this Agreement.

II. Contract Goals

A. For purposes of this procurement, the Authority hereby establishes an overall goal of  30% for Minority and Women-Owned Business Enterprises (“MWBE”) participation, 15% for Minority-Owned Business Enterprises (“MBE”) participation and 15% for Women-Owned Business Enterprises (“WBE”) participation (based on the current availability of qualified MBEs and WBEs). 

B. For purposes of providing meaningful participation by MWBEs on this Agreement and achieving the Contract Goals established in subsection II-A above, Contractor should reference the directory of New York State Certified MBWEs found at the following internet address:  http://ny.newnycontracts.com/ 
Additionally, Contractor is encouraged to contact the Division of Minority and Woman Business Development (518) 292-5250; (212) 803-2414; or (716) 846-8200) to discuss additional methods of maximizing participation by MWBEs on this Agreement. 
C. The Contractor understands that only sums paid to MWBEs for the performance of a commercially useful function, as that term is defined in 5 NYCRR § 140.1, may be applied towards the achievement of the applicable MWBE participation goal.  [FOR CONSTRUCTION CONTRACTS – The portion of a contract with an MWBE serving as a supplier that shall be deemed to represent the commercially useful function performed by the MWBE shall be 60 percent of the total value of the contract.  The portion of a contract with an MWBE serving as a broker that shall be deemed to represent the commercially useful function performed by the MWBE shall be the monetary value for fees, or the markup percentage, charged by the MWBE].  [FOR ALL OTHER CONTRACTS - The portion of a contract with an MWBE serving as a broker that shall be deemed to represent the commercially useful function performed by the MWBE shall be 25percent of the total value of the contract]
D. The Contractor must document “good faith efforts,” pursuant to 5 NYCRR § 142.8, to provide meaningful participation by MWBEs as subcontractors and suppliers in the performance of the Contract.  Such documentation shall include, but not necessarily be limited to:

1. Evidence of outreach to MWBEs;

2. Any responses by MWBEs to the Contractor’s outreach;

3. Copies of advertisements for participation by MWBEs in appropriate general circulation, trade, and minority or women-oriented publications;

4. The dates of attendance at any pre-bid, pre-award, or other meetings, if any, scheduled by Authority with MWBEs; and,

5. Information describing specific steps undertaken by the Contractor to reasonably structure the Contract scope of work to maximize opportunities for MWBE participation.  

III. Equal Employment Opportunity (EEO)

A. The provisions of Article 15-A of the Executive Law and the rules and regulations promulgated thereunder pertaining to equal employment opportunities for minority group members and women shall apply to the Contract.  

B. In performing the Contract, the Contractor shall: 

1. Ensure that each contractor and subcontractor performing work on the Contract shall undertake or continue existing EEO programs to ensure that minority group members and women are afforded equal employment opportunities without discrimination because of race, creed, color, national origin, sex, age, disability or marital status.  For these purposes, EEO shall apply in the areas of recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.

1. The Contractor shall submit an EEO policy statement to the Authority within seventy two (72) hours after the date of the notice by Authority to award this Agreement to the Contractor.

2. If Contractor or Subcontractor does not have an existing EEO policy statement, the Authority may provide the Contractor or Subcontractor a model statement (see attached - Minority and Women-Owned Business Enterprises Equal Employment Opportunity Policy Statement).

3. The Contractor’s EEO policy statement shall include the following language:

a. The Contractor will not discriminate against any employee or applicant for employment because of race, creed, color, national origin, sex, age, disability or marital status, will undertake or continue existing EEO programs to ensure that minority group members and women are afforded equal employment opportunities without discrimination, and shall make and document its conscientious and active efforts to employ and utilize minority group members and women in its work force.

b. The Contractor shall state in all solicitations or advertisements for employees that, in the performance of the contract, all qualified applicants will be afforded equal employment opportunities without discrimination because of race, creed, color, national origin, sex, age, disability or marital status.

c. The Contractor shall request each employment agency, labor union, or authorized representative of workers with which it has a collective bargaining or other agreement or understanding, to furnish a written statement that such employment agency, labor union, or representative will not discriminate on the basis of race, creed, color, national origin, sex age, disability or marital status and that such union or representative will affirmatively cooperate in the implementation of the Contractor's obligations herein.

d. The Contractor will include the provisions of Subdivisions (a) through (c) of this Subsection 4 and Paragraph “E” of this Section III, which provides for relevant provisions of the Human Rights Law, in every subcontract in such a manner that the requirements of the subdivisions will be binding upon each subcontractor as to work in connection with the Contract.  
C. Form 101 - Staffing Plan 

To ensure compliance with this subsection III, the Contractor shall submit a staffing plan to document the composition of the proposed workforce to be utilized in the performance of this Agreement by the specified categories listed, including ethnic background, gender, and Federal occupational categories.  Contractors shall complete the Staffing plan form and submit it as part of their bid or proposal or within a reasonable time thereafter, but no later than the time of award of the contract. 

D.  Form 102 - Workforce Employment Utilization Report (“Workforce Report”)

1. The Contractor shall submit a Workforce Utilization Report (excel form format), and shall require each of its subcontractors to submit a Workforce Utilization Report, in such form as required by Authority on a [MONTHLY/QUARTERLY] basis during the term of the Contract. 

2. Separate forms shall be completed by the Contractor and any subcontractors.

E. Contractor shall comply with the provisions of the Human Rights Law, all other State and Federal statutory and constitutional non-discrimination provisions.  Contractor and subcontractors shall not discriminate against any employee or applicant for employment because of race, creed (religion), color, sex, national origin, sexual orientation, military status, age, disability, predisposing genetic characteristic, marital status or domestic violence victim status, and shall also follow the requirements of the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and prior arrest.
IV.  MWBE Utilization Plan 

A. The Contractor represents and warrants that the Contractor has submitted an MWBE Utilization Plan (Form 103), or shall submit an MWBE Utilization Plan required by Authority through the New York State Contract System (“NYSCS”), which can be viewed at https://ny.newnycontracts.com, provided, however, that the Contractor may arrange to provide such evidence via a non-electronic method to the Authority, either prior to, or at the time of, the execution of the contract.

B. Contractor agrees to adhere to such MWBE Utilization Plan in the performance of the Contract.

C. The Contractor further agrees that failure to submit and/or adhere to such MWBE Utilization Plan shall constitute a material breach of the terms of the Contract.  Upon the occurrence of such a material breach, the Authority shall be entitled to any remedy provided herein, including but not limited to, a finding that the Contractor is non-responsive.  

V.  Waivers 

A. For Waiver Requests Contractor should use Form 104 – Waiver Request.

B. If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the Contractor may submit a Request for Waiver form documenting good faith efforts by the Contractor to meet such goals.  If the documentation included with the waiver request is complete, the Authority shall evaluate the request and issue a written notice of acceptance or denial within twenty (20) days of receipt.

C. If the Authority, upon review of the MWBE Utilization Plan and updated Quarterly MWBE Contractor Compliance Reports determines that Contractor is failing or refusing to comply with the Contract Goals and no waiver has been issued in regards to such non-compliance, the Authority may issue a notice of deficiency to the Contractor.  The Contractor must respond to the notice of deficiency within seven (7) business days of receipt.  Such response may include a request for partial or total waiver of MWBE Contract Goals.

VI. Quarterly MWBE Contractor Compliance Report  

Contractor is required to submit a Quarterly MWBE Contractor Compliance Report (Form 105) to the Authority by the 10th day following each end of quarter over the term of this Agreement documenting the progress made towards achievement of the MWBE goals of this Agreement.

VII. Liquidated Damages - MWBE Participation

A. Where the Authority determines that Contractor is not in compliance with the requirements of this Agreement and Contractor refuses to comply with such requirements, or if Contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals set forth herein, Contractor shall be obligated to pay to the Authority liquidated damages.

B. Such liquidated damages shall be calculated as an amount equaling the difference between:  

1. All sums identified for payment to MWBEs had the Contractor achieved the contractual MWBE goals; and 

2. All sums actually paid to MWBEs for work performed or materials supplied under this Agreement.

C. In the event a determination has been made which requires the payment of liquidated damages and such identified sums have not been withheld by the Authority, Contractor shall pay such liquidated damages to the Authority within sixty (60) days after they are assessed by the Authority unless prior to the expiration of such sixtieth day, the Contractor has filed a complaint with the Director of the Division of Minority and Woman Business Development pursuant to Subdivision 8 of Section 313 of the Executive Law in which event the liquidated damages shall be payable if Director renders a decision in favor of the Authority.
SDVOB APPENDIX 

PARTICIPATION OPPORTUNITIES FOR NEW YORK STATE CERTIFIED SERVICE-DISABLED VETERAN OWNED BUSINESSES 

Article 17-B of the New York State Executive Law provides for more meaningful participation in public procurement by certified Service-Disabled Veteran-Owned Businesses (“SDVOB”), thereby further integrating such businesses into New York State’s economy. The Authority recognizes the need to promote the employment of service-disabled veterans and to ensure that certified service-disabled veteran-owned businesses have opportunities for maximum feasible participation in the performance of the Authority contracts. 

In recognition of the service and sacrifices made by service-disabled veterans and in recognition of their economic activity in doing business in New York State, Bidders are expected to consider SDVOBs in the fulfillment of the requirements of the Contract.  Such participation may be as subcontractors or suppliers, as protégés, or in other partnering or supporting roles. 

I.  Contract Goals

E. The Authority hereby establishes an overall goal of 6% for SDVOB participation in this procurement, based on the current availability of qualified SDVOBs.  For purposes of providing meaningful participation by SDVOBs, the Bidder/Contractor should reference the directory of New York State Certified SDVOBs found at:  http://ogs.ny.gov/Core/docs/CertifiedNYS_SDVOB.pdf   Questions regarding compliance with SDVOB participation goals should be directed to the Authority  Additionally, following Contract execution, Contractor is encouraged to contact the Office of General Services’ Division of Service-Disabled Veterans’ Business Development at 518-474-2015 or VeteransDevelopment@ogs.ny.gov to discuss additional methods of maximizing participation by SDVOBs on the Contract. 

F. Contractor must document “good faith efforts” to provide meaningful participation by SDVOBs as subcontractors or suppliers in the performance of the Contract (see clause IV below).  


II. SDVOB Utilization Plan 

A. In accordance with 9 NYCRR § 252.2(i), Bidders are required to submit a completed SDVOB Utilization Plan on Form SDVOB 100 with their bid.  

B. The Utilization Plan shall list the SDVOBs that the Bidder intends to use to perform the Contract, a description of the work that the Bidder intends the SDVOB to perform to meet the goals on the Contract, the estimated dollar amounts to be paid to an SDVOB, or, if not known, an estimate of the percentage of Contract work the SDVOB will perform.  By signing the Utilization Plan, the Bidder acknowledges that making false representations or providing information that shows a lack of good faith as part of, or in conjunction with, the submission of a Utilization Plan is prohibited by law and may result in penalties including, but not limited to, termination of a contract for cause, loss of eligibility to submit future bids, and/or withholding of payments.  Any modifications or changes to the agreed participation by SDVOBs after the Contract award and during the term of the Contract must be reported on a revised SDVOB Utilization Plan and submitted to the Authority. 

C. The Authority will review the submitted SDVOB Utilization Plan and advise the Bidder/Contractor of the Authority acceptance or issue a notice of deficiency within 20 days of receipt. 

D. If a notice of deficiency is issued, Bidder/Contractor agrees that it shall respond to the notice of deficiency, within seven business days of receipt, by submitting to the Authority a written remedy in response to the notice of deficiency.  If the written remedy that is submitted is not timely or is found by the Authority to be inadequate, the Authority shall notify the Bidder/Contractor and direct the Bidder/Contractor to submit, within five business days of notification by the Authority, a request for a partial or total waiver of SDVOB participation goals on SDVOB 200.  Failure to file the waiver form in a timely manner may be grounds for disqualification of the bid or proposal.

E. The Authority may disqualify a Bidder’s bid or proposal as being non-responsive under the following circumstances: 

(a)
If a Bidder fails to submit an SDVOB Utilization Plan; 

(b)
If a Bidder fails to submit a written remedy to a notice of deficiency; 

(c)
If a Bidder fails to submit a request for waiver; or 

(d)
If the Authority determines that the Bidder has failed to document good faith efforts. 

F. If awarded a Contract, Contractor certifies that it will follow the submitted SDVOB Utilization Plan for the performance of SDVOBs on the Contract pursuant to the prescribed SDVOB contract goals set forth above.  

G. Contractor further agrees that a failure to use SDVOBs as agreed in the Utilization Plan shall constitute a material breach of the terms of the Contract.  Upon the occurrence of such a material breach, the Authority shall be entitled to any remedy provided herein, including but not limited to, a finding of Contractor non-responsibility.  

III. Request for Waiver

A. Prior to submission of a request for a partial or total waiver, Bidder/Contractor shall speak to the Authority for guidance.
B.  In accordance with 9 NYCRR § 252.2(m), a Bidder/Contractor that is able to document good faith efforts to meet the goal requirements, as set forth in clause IV below, may submit a request for a partial or total waiver on Form SDVOB 200, accompanied by supporting documentation.  A Bidder may submit the request for waiver at the same time it submits its SDVOB Utilization Plan.  If a request for waiver is submitted with the SDVOB Utilization Plan and is not accepted by the Authority at that time, the provisions of clauses II (C), (D) & (E) will apply.  If the documentation included with the Bidder’s/Contractor’s waiver request is complete, the Authority shall evaluate the request and issue a written notice of acceptance or denial within 20 days of receipt.

C.  Contractor shall attempt to utilize, in good faith, the SDVOBs identified within its SDVOB Utilization Plan, during the performance of the Contract. Requests for a partial or total waiver of established goal requirements made subsequent to Contract award may be made at any time during the term of the Contract to the Authority, but must be made no later than prior to the submission of a request for final payment on the Contract. 

D.  If the Authority, upon review of the SDVOB Utilization Plan and Monthly SDVOB Compliance Report (SDVOB 101) determines that Contractor is failing or refusing to comply with the contract goals and no waiver has been issued in regards to such non-compliance, the Authority may issue a notice of deficiency to the Contractor.  The Contractor must respond to the notice of deficiency within seven business days of receipt.  Such response may include a request for partial or total waiver of SDVOB contract goals.
Waiver requests should be sent to the Authority.
IV. Required Good Faith Efforts

In accordance with 9 NYCRR § 252.2(n), Contractors must document their good faith efforts toward utilizing SDVOBs on the Contract.  Evidence of required good faith efforts shall include, but not be limited to, the following: 

(1) Copies of solicitations to SDVOBs and any responses thereto. 
(2) Explanation of the specific reasons each SDVOB that responded to Bidders/Contractors’ solicitation was not selected.

(3) Dates of any pre-bid, pre-award or other meetings attended by Contractor, if any, scheduled by the Authority with certified SDVOBs whom the Authority determined were capable of fulfilling the SDVOB goals set in the Contract. 

(4) Information describing the specific steps undertaken to reasonably structure the Contract scope of work for the purpose of subcontracting with, or obtaining supplies from, certified SDVOBs.

(5) Other information deemed relevant to the waiver request.


V. Monthly SDVOB Contractor Compliance Report  

In accordance with 9 NYCRR § 252.2(q), Contractor is required to report Monthly SDVOB Contractor Compliance to the Authority during the term of the Contract for the preceding month’s activity, documenting progress made towards achieving the Contract SDVOB goals.  This information must be submitted using form SDVOB 101the Authority’s website and should be completed by the Contractor and submitted to the Authority, by the 10th day of each month during the term of the Contract, for the preceding month’s activity to the Authority  

VI. Breach of Contract and Damages

In accordance with 9 NYCRR § 252.2(s), any Contractor found to have willfully and intentionally failed to comply with the SDVOB participation goals set forth in the Contract, shall be found to have breached the contract and Contractor shall pay damages as set forth therein.
ALL FORMS ARE AVAILABLE AT: http://ogs.ny.gov/Core/SDVOBA.asp
Page 16 of 30

