
MUTUAL NON-DISCLOSURE AGREEMENT
Long Island Power Authority

Request for Proposals for New On-Island Renewable Capacity and Energy 
dated October 18, 2013 
THIS MUTUAL NON-DISCLOSURE AGREEMENT (“Agreement”) is made this ____ day of _________, 2013 (“Effective Date”), by and between_______________________, a corporation [or limited liability company] organized and existing under the laws of _________ with its registered office at ____________________________________ ("Respondent") and Long Island Power Authority, together with its subsidiary, Long Island Lighting Company d/b/a/ LIPA, a public authority organized and existing under the laws of New York with its registered office at 333 Earle Ovington Blvd., Uniondale, NY 11553 (collectively  "LIPA").  Respondent and LIPA may also be referred to herein individually as a “Party” and together as the “Parties.”

WHEREAS, LIPA issued a Request for Proposals for up to 280 MW of New, On-Island Renewable Capacity and Energy on October 18, 2013 (the "RFP");

WHEREAS, the RFP provided that Respondent may request confidential transmission information from LIPA to assist it in preparing a proposal (“Transmission Data”) and must disclose to LIPA certain financial information required by LIPA to evaluate Respondent’s proposal (“Financial Data”); and

WHEREAS, the Parties are willing to disclose Confidential and Proprietary Information (defined in Section 1 below) to each other for the purpose of  evaluating the opportunity to submit a proposal in response to the RFP, preparing and submitting a proposal, and/or evaluating a proposal in response to the RFP (“Permitted Use”) so long as each Recipient (as defined below) agrees to maintain all such Confidential and Proprietary Information in confidence and use such Confidential and Proprietary Information solely for the Permitted Use in accordance with and subject to the terms and conditions of this Agreement.
NOW, THEREFORE, in consideration of the mutual promises expressed herein, the Parties agree as follows:

1.
Description of Confidential and Proprietary Information.  For purposes of this Agreement, the Party disclosing its Confidential and Proprietary Information is the “Discloser” and the Party receiving such Confidential and Proprietary Information is “Recipient.”  For purposes of this Agreement, a “Recipient” includes a Party and its Representatives (as defined in Section 2(b) below).  “Confidential and Proprietary Information” means, as applicable:

(a)
Confidential and Proprietary Information in General.  Any information which is or should be reasonably understood to be confidential or proprietary to the Discloser including, without limitation, any of the following information relating to Financial Data and Transmission Data as defined below: the Discloser’s existing or proposed projects, the locations and other concepts related to such projects, business strategies, policies or practices, inventions, patents and patent applications, discoveries, ideas, concepts, designs, drawings, specifications, technical data, techniques, models, processes, procedures, know-how, trade secrets, identities of project sites, affiliates, participants, timing and other strategic information, supplier and customer information and lists, price lists and pricing policies, costs or expenses, contracting and financial information, and information received from others that the Discloser is obligated to treat as confidential.
(b)
Financial Data.  Financial Data means all financial statements and records of the Respondent, its affiliates and/or parent corporation that are furnished by the Respondent in connection with the RFP, and any notes, analyses, summaries, memoranda, compilations, reports, studies or other documents prepared by the Respondent or its Representatives that contain, reflect or are based upon Financial Data.

(c)
Transmission Data.  Transmission Data means all information used or produced or provided by LIPA including, but not limited to, load flow data, transmission data, designs, sketches, drawings, surveys, maps, models and photographs, current and planned transmission and/or distribution methods, analyses and processes, summaries, notes, studies, reports, memoranda, documents, presentations, whether furnished or learned before or after the date hereof, all or a portion of which may constitute Critical Energy Infrastructure Information (“CEII”), as defined by the Federal Energy Regulatory Commission.

The Parties agree that confidential or proprietary information conveyed in written or other tangible form shall be deemed “Confidential and Proprietary Information” under this Agreement if it is so designated by Discloser by prominently marking it with a “confidential,” “proprietary,” or similar legend.  Information disclosed in other than a tangible form, including but not limited to orally and visually, shall be treated as Confidential and Proprietary Information, if before its disclosure, Discloser advises Recipient that it will be disclosing Confidential and Proprietary Information and within thirty (30) days after disclosure, Discloser summarizes the Confidential and Proprietary Information in writing or electronic message and marks it with a “confidential,” "proprietary," or similar legend and delivers it to Recipient, provided, information which is disclosed in both confidentially-designated tangible form and verbally shall be deemed Confidential and Proprietary Information notwithstanding Discloser's failure to comply with the provisions of this sentence as to verbal disclosures.
2.
Use and Confidential Treatment.
(a)
Recipient shall have the right to use the Confidential and Proprietary Information solely for the Permitted Use.  Recipient shall not use Confidential and Proprietary Information for any purpose other than the Permitted Use.
(b)
Recipient shall not disclose, disseminate or otherwise publish or communicate Confidential and Proprietary Information received hereunder to any person, firm, corporation or other third party, including any affiliate, without the prior written consent of Discloser, except to employees of Recipient and Recipient's trustees, officers, consultants,  legal counsel, accountants, contractors and technical advisors (“Representatives”) who have a "need to know" solely for purposes of the Permitted Use and who separately execute a confidentiality agreement with Discloser (in the form of Appendix I herein), are bound to confidentiality by professional ethical obligations or have previously agreed in writing (e.g., as a condition to their employment or engagement) to be bound by terms respecting the protection of confidential and proprietary information which are substantially similar to those of this Agreement and which would extend to the Confidential and Proprietary Information.  Recipient shall be responsible for actions of its Representatives.  Recipient shall protect the Confidential and Proprietary Information received hereunder from unauthorized disclosure to any person, firm, corporation or other third party by using the same degree of care that it uses to prevent the unauthorized disclosure of its own confidential or proprietary information of like nature, but in no event less than a reasonable degree of care.
3.
Exclusions; Legally Required Disclosure.
(a)
This Agreement imposes no obligations with respect to information that: (i) was in Recipient’s possession without a duty of confidentiality to Discloser before receipt from Discloser, provided, however, that the fact Discloser disclosed the information to Recipient shall be kept strictly confidential; (ii) is or becomes a matter of public knowledge through no act or omission of Recipient; (iii) is rightfully received by Recipient from a third party without such party's breaching a legal duty of confidentiality; (iv) is disclosed by Recipient with Discloser’s prior written approval; or (v) is contained in Respondent’s proposal in response to the RFP, in which case such information shall be protected by LIPA in accordance with the terms of the RFP.

(b)
If Recipient is required to disclose Confidential and Proprietary Information under operation of law, by court order or similar process, Recipient will disclose only such information as is legally required by applicable law or regulation or order of a court of competent jurisdiction or other competent administrative body, and will use reasonable efforts to obtain confidential treatment for any Confidential and Proprietary Information that is so disclosed.  Recipient will provide Discloser at least thirty (30) days' notice of such possible disclosure (or if such disclosure is required by law or applicable order to be made in less than thirty (30) days, then the maximum amount of prior notice reasonably possible) prior to disclosure in order to give Discloser an opportunity to seek a protective order or take other appropriate action.
(c)
Each Party expressly acknowledges that LIPA is subject to the requirements of New York’s Freedom of Information Law (“FOIL”) and must comply therewith.  If LIPA is requested by a third party to disclose Confidential and Proprietary Information provided by Respondent, LIPA will comply with the terms of Section 3(b) above, including providing Respondent the opportunity to explain the need for confidential treatment, pursuant to NYS Public Officers Law §87 or otherwise. 
4.
Term.  This Agreement shall have a term of five (5) years following the Effective Date or such earlier date as the Parties may agree in writing, except that Section 7 shall survive the termination of this Agreement.
5.
Specific Performance and Other Remedies.  Recipient agrees that any violation or threatened violation of this Agreement will cause irreparable injury to Discloser and that, in addition to any other available remedies, Discloser will be entitled to obtain injunctive relief against the breach or threatened breach of this Agreement by Recipient without the necessity of providing actual damages and for the specific performance of the terms of this Agreement.  Discloser shall be entitled to (i) demand the immediate return of all of its Confidential and Proprietary Information, and (ii) recover all costs incurred in enforcing its rights including, without limitation, court costs and reasonable attorneys fees.  Recipient agrees that no bond or other form of security shall be required of Discloser in order to obtain any preliminary injunctive relief, and Recipient will not request any bond or other security.
6.
Governing Law and Jurisdiction.  This Agreement is made in, and shall be interpreted, construed, governed, and enforced in accordance with the laws of the State of New York (without regard to any choice of law principles thereof that may result in the application of the laws of any other jurisdiction).  Any suit or action to enforce, arising out of or relating to this Agreement may be brought in New York State Supreme Court, Nassau or Suffolk Counties, New York, or the United States District Court for the Eastern District of New York.  The parties agree to accept service of process and accept the jurisdiction and venue of such court and agree not to seek transfer to any other venue or assert any motion of forum non conveniens.
7.
Return of Confidential and Proprietary Information.  If the Respondent elects not to submit a proposal in response to the RFP, or if the Respondent's proposal is withdrawn by Respondent, Recipient shall, at Discloser’s option and upon its written request, destroy, delete or return to Discloser all Confidential and Proprietary Information (including without limitation any copies made thereof with Discloser's written permission, analyses, compilations, summaries, abstracts, derivatives, documents and notes which include Confidential and Proprietary Information) within fifteen (15) days of such request and shall so certify its compliance with the foregoing in a written instrument signed by an authorized representative of Recipient.  Deletion of electronic files from hard drives and other media by ordinary deletion procedures shall be deemed sufficient compliance as long as the Recipient uses reasonable means to preclude unauthorized parties from recovering any post-deletion data.  Notwithstanding the foregoing, LIPA may retain a copy of any Confidential and Proprietary Information submitted by the Respondent for a period of up to six (6) years following the conclusion of the RFP (i.e., New York State Comptroller approval of all Power Purchase Agreements resulting from the RFP or the withdrawal of the RFP by LIPA), on a confidential basis subject to sections 2 and 3 of this Agreement.
8.
Miscellaneous.

(a)
This Agreement constitutes the entire agreement of the Parties on the subjects set forth herein, and supersedes all prior written or oral agreements, understandings, representations or warranties with respect to said subjects.  All additions, modifications or waivers to this Agreement must be made in writing and signed by an officer or other duly authorized representative of each Party.  This Agreement shall not be construed as granting or confirming any rights other than as expressly stated herein, including any rights to third parties.

(b)
This Agreement may be executed in multiple original counterparts and may be delivered by facsimile transmission, which shall be deemed an original and constitute an original.


(c)
Neither Party shall have the right to assign or transfer this Agreement or any rights, duties or obligations hereunder without the prior written consent of the other Party, which consent may not be unreasonably conditioned, withheld or delayed.  Subject to the limitations set forth in this Agreement, this Agreement and its rights, privileges, duties and obligations will inure to the benefit of and be binding upon the Parties, their successors and assigns.  The Parties do not intend to create any third party beneficiary rights.

(d)
If any provision of this Agreement, or the application thereof to any person or circumstance shall, for any reason or to any extent, be held by a court of competent jurisdiction to be invalid or unenforceable, the remaining provisions and the application of such provisions to other persons or circumstances shall remain in full force and effect as permitted by law, provided however, that if enforcement of the Agreement in the absence of any unenforceable or invalid provision would result in loss of any material element of a Party's original bargain, the Parties shall negotiate on good faith a reformation of the Agreement to reflect as nearly as possible the parties' original bargain in the absence of such unenforceable or invalid provision.

(e)
Any failure by Discloser to enforce Recipient’s strict performance of any provision of this Agreement will not constitute a waiver of its right to subsequently enforce such provision or any other provision of this Agreement.

(f)
Any notices or other communications required or provided under this Agreement shall be in writing, addressed to the Parties at the addresses above, and shall be sent by electronic means and are deemed given on the date transmitted provided the sending Party retains a copy of a document or electronic file demonstrating the date and time of transmission.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly authorized officers as of the Effective Date.

	RESPONDENT
[Respondent name]

.
	LIPA


	By:_____________________________

Name:__________________________

Title:___________________________


	By:_____________________________

Name:__________________________

Title:___________________________


APPENDIX I
ACKNOWLEDGEMENT LETTER FOR USE BY RESPONDENT’S REPRESENTATIVES 
[Respondent]

[Address]

Re:
Mutual Non-Disclosure Agreement (LIPA)

Dear [Respondent]:

This will acknowledge that the undersigned representative ("Representative") of [____________________] ("Respondent") is aware of and acknowledges that Respondent is a party to a Mutual Non-Disclosure Agreement ("MNDA") with the Long Island Power Authority, dated _________ 2013, under which Respondent has agreed to strict confidential treatment of any Confidential and Proprietary Information, as defined therein, by Respondent and each of Respondent's representatives in accordance with the terms and conditions of the MNDA.  Representative has read and accepts the terms of the MNDA.  As a condition of Respondent's disclosure of any Confidential and Proprietary Information to Representative, Representative accepts and agrees to be bound by the terms and conditions of the MNDA, and agrees that the Long Island Power Authority is a beneficiary of this letter and may enforce the MNDA with respect to Representative regarding any Confidential and Proprietary Information disclosed to Representative.   

Sincerely yours:

______________________________

(Name)

______________________________

(Title)

Date: _______________, 2013
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